IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA : ClVIL ACTI ON
NO 97-2847
VS.
CRI M NAL ACTI ON
JULI O SANTI AGO, : NO. 90-00431-02
a/ k/a "D RT"

al k/'a "JULI O ACOSTA"

MVEMORANDUM

DUBA S, J.
JULY 10, 1997
This matter is before the Court on the pro se Mdtion of
petitioner Julio Santiago to Vacate, Set Aside, or Correct Sentence
pursuant to 28 U.S.C. 8§ 2255. Petitioner argues that he received
i neffective assistance of counsel at his sentencing hearing. As

expl ai ned bel ow, his Mtion pursuant to 8 2255 will be deni ed.

Backgr ound

From early 1987 to late 1990, the Ranbs Cocaine
Organi zation ("RCO') distributed nassi ve anbunts of cocai ne powder
and crack cocaine on the 1700 block of Munt Vernon Street in
Phi | adel phi a, Pennsyl vani a. Presentence Report, June 24, 1991,
anended Decenber 3, 1992, ("Presentence Report") T 20, 30-39. At
its peak in the Summer of 1989, the RCO sold over $15,000 of
cocai ne and $20, 000 of crack each day. Presentence Report, { 29.

Petitioner was a key | eader of the RCO from April 1989
until April 1990. See Sentencing, January 5, 1993, Tr. at 14; see



al so Presentence Report, 9 43, 82; Change of Plea Hearing, March
19, 1991, Tr. at 27-29 (petitioner affirmed Governnent statenent of
his role inthe RCO. He was responsible for both distribution of
cocai ne and crack and the collection of proceeds fromsales. See
Presentence Report, 9§ 43; Change of Plea Tr. at 27-29; see also
Sentencing Tr. at 14. As a supervisor for the RCO petitioner
received substantial income fromthe RCOs sale of cocaine and
crack. See Change of Plea Tr. at 27-29; see also Presentence
Report, 9 82.

On March 19, 1991, petitioner pled guilty to Count 111 of
t he I ndi ct ment charging hi mwi th engaging in a continuing crimnal
enterprise in violation of 21 U S.C. § 848(c). Change of Plea Tr.
at 32. The underlying of fense was the distribution of cocai ne and
cocaine base within 1,000 feet of a school in violation of 21
U S C 8§ 845(a). Sentencing Tr. at 12.

To be guilty of engaging in a continuing crimnal
enterprise, petitioner nust have acted "in concert with five or
nore other persons with respect to whom [he] occupie[d] a
supervisory position ...." 21 U S.C. 8§ 848(c)(2)(A. At the
Change of Plea Hearing, petitioner conceded that he was a
supervi sor or manager of the RCO from April 1989 to April 1990.
See Change of Plea Tr. at 27-29; see also Sentencing Tr. at 13-14
(Court finding that petitioner was a "key |eader" of the RCO.
According to the Presentence Report, the RCO distributed three
kil ograns of crack cocai ne per week for a period of about twenty-

si x weeks (fromApril 1989 to Cctober 1989), 1.5 kil ogranms of crack
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cocai ne per week for a period of about thirteen weeks (fromOQct ober
1989 to January 1990), and one kil ogram of crack cocai ne per week
for a period of about thirteen weeks (from January 1990 to April
1990) . Presentence Report, 91 36-38. Based on petitioner's
supervisory role in the RCOand the extent of the RCO s activities,
the Court found that the anount of drugs attributable to the
petitioner was "in excess of 15 kilogranms of crack cocaine ...."

See Sentencing Tr. at 14; see also id. at 13.

At petitioner's Sentencing on January 5, 1993, the Court
determ ned that the base offense level for distribution of 15
kil ograns or nore of "cocaine base" was 42 under United States
Sentenci ng CGuidelines Manual ("U S.S.G") 8§ 2D1.1(a)(3) (Nov. 1
1992). Two |l evel s were added to the base of fense | evel pursuant to
§ 2D1.2(a) (1) because the distribution was within 1,000 feet of a
school, increasing the offense level to 44. The Court al so added
four | evels under 8 2D1.5(a) (1) because the petitioner pled guilty
to the crine of engaging in a continuing crimnal enterprise.
Thus, the adjusted offense | evel totalled 48. Petitioner was given
a three level reduction for acceptance of responsibility under
8§ 3El.1(a)-(b), resulting in a total offense |evel of 45.

Petitioner had three crimnal history points, placinghim
in Cimnal Hstory Category Il. Wth a total offense | evel of 45
in Cimnal Hi story Category II, the Quidelines prescribed a
sentence of life inprisonnent.

The Governnment filed a Motion to Depart Downward under

8 5K1 of the Guidelines and 18 U S.C. 8§ 3553(e). That notion was
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granted. Petitioner was sentenced by this Court to a termof one
hundred fifty-six (156) nonths inprisonnent, followed by a five
year term of supervised rel ease.

Petitioner clains that his counsel at sentencing was
constitutionally ineffective. H s petition raises two issues.
First, he argues that the Court applied an inproper standard of
"rel evant conduct” and that his counsel was ineffective for not
obj ecti ng. Second, petitioner maintains that his sentence was
incorrectly determned pursuant to Guidelines applicable to
"cocai ne base" rather than the nore | enient Cuidelines applicable
to "cocaine" and that his counsel was ineffective in failing to

press that distinction.?

1. The Court concludes that petitioner's 8 2255 notion is not
precluded by the one-year |imtations period of the Antiterrorism
and Effective Death Penalty Act of April 24, 1996 ("AEDPA'). The
AEDPA provides that the limtations period applies to § 2255
notions and generally shall run fromthe date on which the
j udgnent of conviction becane final. See 28 U . S.C. § 2255 (6th
unnunber ed paragraph). However, there is a split in authority
regarding the applicability of the AEDPA's Iimtations period to
8§ 2255 notions which were filed after the effective date of the
AEDPA and which relate to cases which becane final nore than one
year before the AEDPA s enactnment. Sone courts have rul ed that
the AEDPA's |imtations period applies to and bars such 8§ 2255
notions. See, e.qg., Garke v. United States, 955 F. Supp. 593,
597 (E.D. Va. 1997). The greater weight of authority holds that
courts should afford a reasonable period of time in which to file
such 8§ 2255 noti ons.
In this case, petitioner's notion was filed on April 23,
1997, nore than one year after his judgnent of conviction becane
final on January 5, 1997, but one day |ess than one year after
the effective date of the AEDPA. Because the Court is concerned
about the potential constitutional inplications of barring such
noti ons, and because those whose convictions becone final after
the effective date of the AEDPA are generally afforded one year
to file a 8 2255 notion, the Court concludes that, in a case such
as this, a petitioner also should be afforded a reasonable tine
(continued...)




. Di scussi on
A. Test for ineffective assi stance of counsel

Under Strickland v. Washington, 466 U.S. 668 (1984), a

petitioner alleging ineffectiveness of counsel nust nake a twofol d
showi ng in order to denonstrate a violation of his Sixth Arendnent
right to counsel. First, a petitioner nust establish that
counsel's performance was so deficient that it fell below "an
obj ective standard of reasonabl eness.” See id. at 688. Second, a
petitioner nust denonstrate that counsel's "deficient performance
prejudi ced" petitioner; that is, that there is a reasonable
probability that the result woul d have been different but for the
deficient performance. See id. at 687.

Each of petitioner's clains is considered bel ow

1. (...continued)

after the passage of the AEDPA to file a 8 2255 notion; in this
case, because petitioner filed his notion within one year after

t he AEDPA' s enactnent, the Court concludes that petitioner's
notion was filed within a reasonable tinme and is therefore not
barred. See United States v. Otiz, No. 91-1250, 1997 W 214934,
*5 (E.D. Pa. Apr. 28, 1997) (holding that § 2255 notion filed ten
nont hs after the AEDPA becane effective, but nore than a year
after the running of the limtations period, was filed within a
reasonabl e tinme and thus was not barred (citing Brock v. North
Dakota, 461 U S. 273 (1983))); United States v. Rienzi, No. 96-
4829, 1996 W. 605130, *1 (E.D. Pa. Cct. 21, 1996); see also
United States v. Simmonds, 111 F. 3d 737, 744-46 (10th Cr. 1997)
(hol ding that a habeas petitioner should have a full year after
the effective date of the AEDPA to file his petition); Lindh v.
Mur phy, 96 F.3d 856, 866 (7th G r. 1996) (concluding sane), rev'd
on ot her grounds, No. 96-6298, 1997 W. 338568 (U.S. June 23,
1997). But see Peterson v. Denskie, 107 F.3d 92, 93 (2d Gr.
1997) ("[We see no need to accord a full year after the
effective date of the AEDPA. At the sane tine, we do not think
that the alternative of a 'reasonable tine' should be applied

Wi th undue rigor."). Moreover, the Court notes that the
Governnent did not argue that petitioner's 8 2255 notion was tine
barr ed.







B. The Court properly determ ned "rel evant conduct™

Petitioner asserts that the scope of "rel evant conduct"”
under t he CGui del i nes was narrowed between the March 19, 1991 Change
of Pl ea Hearing and the January 5, 1993 Sent enci ng Hearing and t hat
the Court should have, but did not, apply the nore narrow
definition. Petitioner also clains that his counsel was defi cient
for failing to argue that petitioner was prejudiced by the Court's
allegedly incorrect interpretation of "relevant conduct" at
sent enci ng. ?

The Court notes that a sentence is generally determ ned
with reference to the Guidelines "in effect on the date that the
defendant is sentenced.” U S S G § 1B1.11(a) (Nov. 1, 1992).
That rul e is applicable unless the Guidelines in effect at the date
of the offense are nore lenient than the Guidelines in effect at

the tinme of sentencing. See U.S.S.G 8§ 1Bl1.11(a); United States v.

Kopp, 951 F.2d 521, 526 (3d Cr. 1991). In this case, the
Guidelines in effect at the time of the offense were not nore

| enient than those in effect at sentencing. Thus, the issue before

2. The first claimin petitioner's 8 2255 notion states
specifically that:

Bet ween ny plea and ny sentencing, the concept of

"rel evant conduct" changed fromthat which was
foreseeable to that which was jointly undertaken. M
base of fense | evel should have been cal cul ated based on
MY activities and not what | could foresee happening,
and ny | awer should have taken appropriate steps to
ensure that ny guidelines sentence was properly

cal cul at ed.

Mbtion to Vacate, Set Aside, or Correct Sentence at 5.
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t he Court is whether the correct standard of "rel evant conduct" was
applied based on the 1992 Guidelines in effect at the January 5,
1993 Sent enci ng Heari ng.

The 1992 CGuidelines utilized by the Court at Sentencing
define "rel evant conduct"” as "all reasonably foreseeabl e acts and
om ssions of others in furtherance of the jointly undertaken
crimnal activity ...." US S G 8§ 1B1.3(a)(1)(B) (Nov. 1, 1992).
The 1990 Guidelines in effect at the March 19, 1991 Change of Pl ea
Hearing state that "relevant conduct” enconpasses acts and
om ssi ons "for which the def endant woul d be ot herw se account abl e, "
US S G §81B1.3(a)(1) (Nov. 1, 1990), including "conduct of others
in furtherance of the execution of the jointly-undertaken crim nal
activity that was reasonably foreseeable by the defendant.” 1d.,
8 1B1.3 Application Note 1. The m nor change in |anguage in the
provisions relating to "relevant conduct” in the 1990 and 1992
Quidelines is of no legal significance. Therefore, petitioner's
argunment, that the Court failed at the Sentencing Hearing to apply
a standard of "relevant conduct” which had narrowed from the
standard effective at the tine of the Change of Plea Hearing, is

apparently based on the case of United States v. Coll ado, 975 F. 2d

985 (3d Cir. 1992), decided by the Third G rcuit between t he Change

of Plea Hearing and Sentencing Hearing.® In Collado, the Third

3. In Collado, the Third Crcuit addressed changes in the

"rel evant conduct" standard fromthe initial Guidelines of 1987

to the anmended Cui delines of 1989. See Collado, 975 F.2d at 991

(conparing U S.S.G 8 1Bl1.3(a)(1) & App. Note 1 (Nov. 1, 1987)

with US. S.G 8§ 1B1.3 & App. Note 1 (Nov. 1, 1989)). Although
(continued...)




Circuit directed courts to consider three factors in determ ning
"rel evant conduct." Specifically, the court in Collado expl ai ned
t hat

whet her an individual defendant nay be held
account abl e for anobunts of drugs involved in
reasonably foreseeabl e transacti ons conduct ed
by co-conspirators depends upon the degree of
t he def endant' s i nvol venent in the conspiracy.
... [Courts nmust consi der whet her the anounts
di stri but ed by t he defendant' s co-conspirators
[1] were distributed "in furtherance of the

. jointly-undertaken ... activity," [2] were
"Within the scope of the defendant's
agreenent, " and [ 3] wer e "reasonabl y

foreseeable in connection with the crin nal
activity the defendant agreed to undertake."

Col I ado, 975 F.2d at 995 (quoting U S.S.G 8§ 1B1.3 App. Note 1).

The conpl ete answer to petitioner's argunent lies inthe
fact that the Court correctly applied the narrow standard of
"rel evant conduct” elucidated in Collado. At sentencing, the Court

determ ned petitioner's "rel evant conduct" by making its findings

3. (...continued)

Col | ado does not discuss the application of the 1992 Cui deli nes,
the Court notes that courts in the Third Grcuit have applied the
Col | ado standard when interpreting "rel evant conduct" under post-
1989 Guidelines. See, e.qg., United States v. Brothers, 75 F.3d
845, 849 (3d Cir. 1996); United States v. Price, 13 F.3d 711, 732
(3d Gir. 1994), cert. denied, 115 S. C. 1372 (1995); United
States v. Blount, 940 F. Supp. 720, 727-28 (E.D. Pa. 1996), aff'd
wi t hout op. sub nom, United States v. Riddick, 100 F.3d 949 (3d
Cr. 1996), cert. denied, 117 S. C. 751 (1997), and cert.

denied, 117 S. C. 981 (1997); United States v. Reaves, 811 F.
Supp. 1106, 1110 (E.D. Pa. 1993).
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of fact with respect to each of the three factors delineated in
Col I ado and found that:

[ T] he amobunt of drugs attributable to the
Def endant, in excess of 15 Kkilograms of
cocai ne base, was reasonably foreseeable to
t he Def endant and was within the scope of his
agreenent, and was in furtherance of his
jointly undertaken crimnal activity as a key
| eader of the [RCQ

Sentencing Tr. at 13 (citing Presentence Report) (enphasis added).

The Court's sentence was based on its findings regarding

petitioner's extensive involvenent in the RCO  See Collado, 975
F.2d at 995 (requiring "searching and individualized inquiry into
t he circunstances surroundi ng each defendant's invol venent in the
conspiracy ...."). The Court found that petitioner was a key
| eader of the RCOfromApril 1989 until April 1990. See Sentenci ng
Tr. at 13-14; see al so Presentence Report, ¥ 43. During that tine,
he arranged and supervi sed purchases, sales, and distribution of
cocai ne and crack cocai ne on Mount Vernon Street. See Sentencing
Tr. at 14; see also Presentence Report, | 43. In addition, he
recei ved substantial income from the activities of the RCO See
Change of Plea Tr. at 27-29; see also Presentence Report, { 82.
Petitioner even joined in attacks on those who chal | enged t he RCO
See Sentencing Tr. at 13-14; see also Presentence Report, | 43.
Insum indetermning petitioner's relevant conduct, the
Court correctly applied the three prong test of Collado and made
findings of fact to support the determ nation that petitioner was
responsi ble for in excess of 15 kilogranms of cocaine base. As a

result, petitioner's counsel was not constitutionally ineffective
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at sentencing for failing to object to the Court's "rel evant

conduct" anal ysis under § 1Bl. 3.

C. The Court applied the appropriate sentencing
guideline with respect to crack cocai ne

In his Plea Agreenent, petitioner stipulated to having
di stributed over 15 kil ograms of "cocaine base.” He argues that
the Guidelines prescribe a severe sentence for distribution of
"crack cocaine,"” a formof "cocaine base,” and that a | ess severe
sentence for "cocai ne" shoul d have been applied in the absence of
evi dence that the substance he pled guilty to distributing was, in
fact, "crack cocaine." He al so contends that his counsel was
constitutionally ineffective infailing to press the distinction.?*

Petitioner's argunent i s apparently grounded i n Amendnent
487 to the Gui del i nes, a 1993 anendnent whi ch says that "'[c]ocai ne
base,’' for the purposes of this guideline, means crack. 'Crack' is
the street nanme for a formof cocaine base ...." U S. S. G Appendi X

C, Amend. 487 (Nov. 1, 1993) (codified as 3rd unnunbered paragraph
to § 2dl.1(c) Drug Quantity Table). Under the anended | anguage,

4. The second claimin petitioner's § 2255 notion states
specifically that:

In nmy plea agreenent | stipulated that the crim nal
organi zation distributed over 15 kil ograns of "cocai ne
base.” The nore severe guidelines levels are limted
to one formof cocaine base, "crack.”" M lawer did
not raise this distinction between cocai ne and crack
nor establish that I had nore limted invol vemrent with
t hat substance than the organi zati on

Mbtion to Vacate, Set Aside, or Correct Sentence at 5.
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the Governnent nust produce proof by a preponderance of the
evi dence that "crack cocai ne" was the formof "cocai ne base" before
the enhanced sentence for "cocaine base" nmy be inposed. See

United States v. Janes, 78 F.3d 851, 858 (3d Cir. 1996), cert.

denied, 117 S. C. 128 (1996).

Petitioner's counsel was not deficient for failing to
argue the distinction between "crack"” and "cocai ne base." First,
such a distinction did not exist in the |anguage of the statute at
the tine of sentencing--January 5, 1993. Conpare U. S. S G
§ 2D1.1(c), at 86 (Nov. 1, 1992), with U S.S.G § 2D1.1(c), at 86
(Nov. 1, 1993). Amendnent 487 did not take effect until Novenber
1993, nearly ten nonths after sentencing. ®

Further, Amendnent 487 is not retroactive. Amendnent 487
is not included in U S.S.G 8§ 1B1.10(c), the provision which lists
anmendnents covered by the policy statenent on retroactivity of
anended gui del i nes. The Third Crcuit has held that anendnents

not listed in 8 1B1.10(c) are not retroactive. See United States

v. Thonpson, 70 F.3d 279, 280 (3d GCr. 1995 (holding that

amendnent 459 is not specified in US S G § 1B1.10(c) and
therefore not retroactive). Because Anendnent 487 is not listedin

§ 1B1.10(c), it is not retroactive and, thus, neither is the

5. Nor was counsel ineffective for failing to anticipate the
change in |law effected by Anendnent 487. "[I1]n making litigation
decisions, 'there is no general duty on the part of defense
counsel to anticipate changes in the law.'" Sistrunk v. Vaughn,
96 F.3d 666, 670-71 (3d Cir. 1996) (quoting Governnent of the
Virgin Islands v. Forte, 865 F.2d 59, 62 (3d Cir. 1989), cert.
denied, 111 S. C. 2262 (1991)).
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restricted definition of "cocai ne base." See United States v.

Kissick, 69 F.3d 1048, 1053 (10th G r. 1995) (holding that
Amendnent 487 is not retroactive), cert. denied, 117 S. . 1008

(1997).

Mor eover, separate and apart fromthe applicability of
Amendment 487, there was sufficient evidence in the record to
conclude that the substance at issue was "crack cocaine," even
under the Janes interpretation of Amendnent 487. During the tine
petitioner was a key |eader of the RCO from April 1989 to Apri
1990, the organization distributed fromone to three kil ograns of
"crack cocai ne" per week over a period of approximtely 52 weeks.
See Presentence Report, 19 36-38; see also Sentencing Tr. at 14.
Because he was a "key leader” in the RCO the Court found
petitioner was responsi ble for RCOdrug distribution "far in excess

of 15 kil ograms of crack cocaine ...." Sentencing Tr. at 14.°

6. In addition, petitioner's Plea Agreenent stipulation to RCO
distribution of "15 kilograns or nore of cocai ne base" nmay be
read in |ight of stipulations in the sane paragraph of the
Agreenent that he "conspired to distribute cocaine and crack ...
as an active nmenber of an organi zati on whose nenbers distri buted
cocai ne and crack in the vicinity of 17th and Munt Vernon
Streets in Philadel phia." Plea Agreenent, 8§ 6(d)(1) (enphasis
added) .

The Court al so notes, but does not rely upon, petitioner's
testinony at the sentencing of Edwi n Ranos, after Sentencing in
this case, that reveals the extent of petitioner's involvenent
with "crack cocaine”" in the RCO  See Sentencing of Edw n Ranps
(Jan. 22, 1993) Tr. at 229 (admitting "overseeing the crack and
cocai ne and delivering the noney" for "approximately two to three
months ... [before being given] partnership to be in charge.");
id. at 237-38 (answering "yes" when asked if he nade tw ce a week
purchases of three kil ograns of cocaine and two kil ograns of
crack at the peak of RCO business).
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In sum because the Guidelines in effect at Sentencing
did not make a distinction between "cocai ne base" and "crack
cocai ne," and because there was sufficient evidence to concl ude
that the "cocai ne base" at issue was in fact "crack cocai ne" even
had such a distinction been made, petitioner's counsel was not
constitutionally ineffective for failing to argue that petitioner

was sentenced i nproperly.
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L. Concl usi on
For the reasons set forth above, petitioner Julio
Santiago's notion under 28 U S.C. 8§ 2255 to Vacate, Set Aside, or
Correct Sentence w || be denied.
An appropriate order foll ows.
IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CIVIL ACTI ON
NO. 97-2847
VS.
CRI M NAL ACTI ON
JULI O SANTI AGO, : NO. 90-00431-02
a/ k/a "D RT"
al k/'a "JULI O ACOSTA"

ORDER

AND NOW to wit, this 10th day of July, 1997, upon
consi deration of the Motion of Petitioner, Julio Santiago, under 28
U S C 8 2255 to Vacate, Set Aside or Correct Sentence (Docunent
No. 22, filed April 23, 1997) and the Response in Qpposition filed
by the Governnent (Docunment No. 23, filed May 5, 1997), IT IS
ORDERED t hat Petitioner's Mtion Under 28 U S. C
§ 2255 to Vacate, Set Aside or Correct Sentence is DEN ED.
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| T 1S FURTHER ORDERED that the Court finds no probable
cause for appeal and therefore a certificate of appealability is

not warranted. See 28 U S.C. § 2253(c)(1).’

BY THE COURT:

JAN E. DuUBA S, J.

7. Section 2253(c)(1) provides as follows: "Unless a circuit

justice or judge issues a certificate of appealability, an appeal
may not be taken to the court of appeals from... the final order
in a proceedi ng under section 2255." |d. The Third Crcuit has

concluded that "circuit justice or judge" includes district court
judges and that "circuit" is not nmeant to nodify both "justice"
and "judge," and that district court judges therefore have
authority to issue certificates of appealability. United States
v. Eyer, 113 F.3d 470 & n.1 (3d Gr. 1997); see also Hunter v.
United States, 101 F.3d 1565, 1573-83 (11th G r. 1996).
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